5. THE JUDICIAL BRANCH

5-1. ASNMSU SUPREME COURT JUSTICES

5-1-1. JUSTICES QUALIFICATIONS

The ASNMSU President shall post, with the announcement of position vacancy, the qualifications for the offices of the ASNMSU Supreme Court Justice or Chief Justice.

A.
Applicants for the positions of Supreme Court Justice or Chief Justice shall be members of the ASNMSU and shall have been members of ASNMSU for the fall or spring semester prior to their appointment.

B.
Applicants for the position of Supreme Court Justice or Chief Justice shall not be on probation for academic progress, GPA, or disciplinary reasons.

C.
Waivers on academic progress, GPA, or disciplinary probation will not be permitted for individuals applying for the positions of Supreme Court Justice or Chief Justice.

5-1-2. JUSTICES APPOINTMENT

Upon a vacancy in the ASNMSU Supreme Court, an ASNMSU Supreme Court Justice or Chief Justice is appointed to the office by the President of the ASNMSU with the consent of the ASNMSU Senate.

5-1-3. DISMISSAL

If, at any time, an ASNMSU Justice fails to meet the qualifications required for the position, he or she must immediately resign.  The ASNMSU President is responsible for checking the qualifications before the appointment is made.  After the Justice is confirmed, the Chief Justice will keep record of the qualifications and request a written letter of resignation if a Justice is placed on probation for academic progress, GPA, or disciplinary reasons.

If the Chief Justice of the Supreme Court is disqualified, the senior Associate Justice will be responsible for asking for the resignation of the Chief Justice.  At such time the senior Associate Justice shall assume the responsibilities of Chief Justice until the President makes a permanent appointment.

5-1-4. RESIGNATION

Any ASNMSU Supreme Court Justice or Chief Justice may resign by submitting a letter of resignation to the Chief Justice with copies sent to the ASNMSU President and Vice-President.

5-1-5.
IMPEACHMENT
Impeachment charges may be brought against any member of the ASNMSU Supreme Court in accordance with the ASNMSU Constitution by a resolution of the ASNMSU Senate for alleged nonfeasance, misfeasance, or malfeasance.

A.
Impeachment proceedings for a member of the ASNMSU Supreme Court shall be carried out in the ASNMSU Senate.


1.
Written notification of the allegations, along with a factual description of the grievances, must be delivered to the Justice so charged, the President, and the Chief Justice within five academic days after the Senate action.

2. The impeachment proceedings will be scheduled no earlier than five academic days after the notification is served upon the defendant.


A.
The Justice and the Justice’s counsel, if any, will be allowed to speak in the Justice’s defense at the proceedings.

B. The Senate may adjourn to a closed session for final deliberation of the charges, but the vote for impeachment must be taken in open session.

C. The impeachment vote in the Senate must carry a three-quarters (¾) majority for the defendant to be found guilty of the charges made against the Justice.

5-1-6. SALARY

The ASNMSU Chief Justice shall receive a salary not to exceed the current applicable minimum wage (as allowed for by title 51 of the US Code) plus the ASNMSU minimum wage adjustment factor of eighty (80) hours per month while performing the duties of the office. This salary may not be reduced during the term of a Chief Justice. Associate Justices shall receive no salary.

5-2. 
DUTIES AND RESPONSIBILITIES
5-2-1. DUTIES OF THE ASNMSU CHIEF JUSTICE

The ASNMSU Chief Justice shall perform the following duties:


A.
Act as the administrator and custodian of records for the Judicial Branch of the ASNMSU.  This will include managing the finances of the Judiciary and responsibility for maintaining and updating the court’s records, files, decisions, and documents as well as provide copies of decisions on ASNMSU law to the law book committee for inclusion as stipulated in 5-9-A-1.
B. Preside over all court hearings and meetings.  In the event of the absence of the Chief Justice, the senior Associate Justice will preside.

C. Hold regular office hours.  These hours will be kept during the summer months as well as the spring and fall semesters.

D. Be familiar with the laws of the ASNMSU and be able to interpret them.

E. Prepare a transition manual for the successor to the office of the ASNMSU Supreme Court Chief Justice.

F. Oversee any and all programs under the jurisdiction of the Judicial Branch.  These include:

1. The ASNMSU Student Legal Aid Program (SLAP); this will encompass the finances of the program.   

a.
A program attorney shall be hired to serve as a full time professional employee to advise and consult with students in general civil and criminal matters; negotiate orally and in writing on behalf of students; draft basic legal documents and pleadings; author legal advice columns for the student newspaper and legal informational brochures and pamphlets for circulation to the student population; develop an appropriate referral network for matters requiring specialized legal knowledge or which cannot otherwise be handled by the Program; update statutes; maintain legal files and establish a policy which insures confidentiality of those files.  Additional duties may be assigned by the Program Administrator or any governing authority authorized by ASNMSU to supervise the Program.

b.
A legal Aid Secretary shall be hired based on the qualifications of a grade 8 Administrative Secretary II and shall work at the direction of the program attorney and the Chief Justice.  The Legal Aid Secretary’s duties include: create standardized legal forms and documents, prepare documents for court filings; notarize and witness legal documents; maintain confidential filing systems; maintain a conflict file system; maintain communication with clients and insure the confidentiality of their cases; schedules appointments for the attorney; prepare legal articles for publication in the student media; prepare performance contracts, riders, approvals, and any other forms needed for a university performance contract; insure legal reference material is current; maintain all Tenants’ Union files; perform related work as assigned in order to support the efficient operation of the Program.

2. The ASNMSU Tenants’ Union.

a.
The Tenants’ Union is created within the Judicial Branch to give students of NMSU an opportunity to register both their complaints and compliments about off campus housing experiences with ASNMSU.  The ASNMSU Tenants’ Union will forward these concerns to the appropriate landlords in a consistent, professional manner.

b. Oversight of this program will include administration and finances.

5-2-2. DUTIES OF THE ASNMSU ASSOCIATE JUSTICES

The ASNMSU Associate Justices shall perform the following duties:

A.
Be familiar with the laws of ASNMSU and be able to interpret them;

B.
Attend all court proceedings, hearings and meetings required by the Chief Justice;

C.
Participating in the training for Magistrate Judges provided though the Magistrate Court, hear cases under the permission and supervision of the Chief Justice. 

D. Hold regular office hours;

E. Perform those projects and duties assigned by the ASNMSU Chief Justice.

5-2-3. OATH OF OFFICE

Upon assuming office, the Justice shall take and subscribe to the following oath (or affirmation):  “I (state your name) do solemnly swear (or affirm) that I will support and interpret the laws of Associated Students of New Mexico State University unbiasedly, and will to the best of my ability perform the duties of Justice of the ASNMSU Supreme Court.”

5-2-4.
ATTENDANCE
ASNMSU Supreme Court Justices shall attend all meetings required by the ASNMSU Chief Justice.


A.
The ASNMSU Supreme Court Chief Justice is responsible for monitoring the attendance of the Justices. 

B. The recusal of a Justice from a case shall not be counted as an absence.

5-3.
ASNMSU SUPREME COURT CLERK
The position of ASNMSU Supreme Court Clerk is created within the Judicial Branch.

5-3-1.
QUALIFICATIONS

A.
ASNMSU Supreme Court Clerks shall be members of ASNMSU and shall not be on probation for academic progress, GPA, or disciplinary reasons.

B. Waivers on academic progress, GPA, or disciplinary probation will not be permitted.

5-3-2. APPOINTMENT
At the discretion of the ASNMSU Supreme Court Chief Justice, a member of ASNMSU may be appointed to the position of ASNMSU Supreme Court Clerk. The term of office shall be for nine (9) months, ending at the conclusion of the spring semester of the year in which the clerk was appointed.
5-3-3. DISMISSAL

ASNMSU Supreme Court Clerks shall serve at the pleasure of the Chief Justice.

5-3-4. RESIGNATION
Any ASNMSU Supreme Court Clerk may resign by submitting a letter of resignation to the Chief Justice.

5-3-5. DUTIES
The Supreme Court Clerk shall perform the following tasks under the direction of the Chief Justice:

A. Maintain court records, attendance records, and computer files.


B.
Maintain official courts judgements released by the court and keep a checkout record to insure the judgements are returned.

C. Deliver subpoenas, writs or other documents or orders of the Court to the appropriate parties.

D. Act as Sergeant at Arms for all Supreme Court hearings.

E. Prepare parking court case dockets, attend parking court as court clerk, process and archive court records, and other duties as assigned by the Chief Justice.

5-3-6. SALARY
The Supreme Court Clerk shall receive a salary not to exceed one hundred fifty dollars ($150.00) per month while performing the duties of the office.

5-4. ASNMSU CODE OF JUDICIAL CONDUCT
An independent and honorable judiciary is indispensable to justice within ASNMSU.  The provisions of this code should be construed and applied to further that objective.

5-4-1. A JUSTICE SHALL UPHOLD THE INTEGRITY AND INDEPENDENCE OF THE JUDICIARY

A justice shall observe high standards of conduct so that the integrity and independence of the judiciary may be preserved.  A justice should also participate in establishing, maintaining and enforcing high standards of conduct.

5-4-2. A JUSTICE SHALL AVOID IMPROPRIETY AND THE APPEARANCE OF IMPROPRIETY IN ALL HIS OR HER ACTIVITIES


A.
Respect for the law.  A justice shall respect and comply with the law and shall conduct himself or herself at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.

B. Impartiality.  A justice shall not allow his or her family, social or other relationships to influence his or her judicial conduct or judgement.  He or she shall not lend the prestige of his or her office to advance the private interest of others.

5-4-3. A JUSTICE SHALL PERFORM THE DUTIES OF OFFICE IMPARTIALLY AND DILIGENTLY

In the performance of judicial duties, a justice shall apply the following standards:

A. Adjudicative responsibilities

1.
A Justice should maintain order and decorum in judicial proceedings.

2.
A Justice should be patient, dignified and courteous to all those with whom the Justice deals in the Justice’s official capacity, and should require similar conduct of others subject to the Justice’s direction and control.

3.
A Justice shall accord to every person who is legally interested in a proceeding, or the person’s counsel, full right to be heard according to law.  Except as authorized by law, a Justice shall neither initiate nor consider ex parte or other communications concerning a pending or impending proceeding.  A Justice may obtain the advice of a disinterested expert on the law applicable to a proceeding before the Justice if the Justice gives notice to the parties of the person consulted and the substance of the advice, and affords the parties reasonable opportunity to respond.

3. A Justice should dispose promptly of the business of the court.

4. All cases decided by an opinion of an appellate court shall be by a collegial opinion.  Before an opinion is placed in final form, the participating Justices shall attempt to reconcile any differences between them.  Each Justice on each panel is charged with the duty of carefully reading and analyzing the pertinent submitted material on each case in which the Justice participates.

5. A Justice should abstain from public comment about a pending proceeding in any court, and should require similar abstention on the part of court personnel subject to the Justice’s direction and control.  This subparagraph does not prohibit Justices from making public statements in the course of their official duties or from explaining for public information the procedures of the court.

6. A Justice shall not permit media personnel and equipment in the courtroom except as may be permitted by rules approved by the Supreme Court.

B. Administrative responsibilities

1.
A Justice should diligently discharge the Justice’s administrative responsibilities, maintain professional competence in judicial administration and facilitate the performance of the administrative responsibilities of the Justices and court officials.

2. A Justice shall inform and require the Justice’s staff and court officials subject to the Justice’s direction and control to observe the standards of confidentiality, fidelity, and diligence that apply to the Justice.

5-4-4. DISQUALIFICATION

A Justice is disqualified and shall recuse himself or herself in any proceeding in which:


A.
Personal bias, prejudice or knowledge.  He or she has a personal bias or prejudice concerning a party or personal knowledge of disputed evidentiary facts concerning the proceeding;


B.
Official capacity.  He or she acted in his or her official capacity in any inferior court or as Special Master;

C. Family relationship.  Their spouse, or a person by blood, marriage or other relationship to either of them:

1. Is a party to the proceeding, or an officer, director or trustee of a party;

2. Is acting as representative counsel in the proceeding;

3. Is known by the Justice to have an interest that could be substantially affected by the outcome of the proceeding;

4. Is to the Justice’s knowledge likely to be a material witness in the proceeding; or 

5. Employee as a party.  A party to the proceeding is an employee of the court whether assigned to the Justice or otherwise. 

5-4-5. A JUSTICE SHOULD REGULATE HIS OR HER ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH HIS OR HER JUDICIAL DUTIES

A. Public hearings on judicial matters.  He or she may appear at a public hearing before an executive or legislative body, and he or she may consult with an executive or legislative body or official, but only on matters concerning the administration of justice, except as required by law;

B. Civic and charitable activities.  A Justice may participate in civic and charitable activities that do not reflect adversely upon his or her impartiality or interfere with the performance of his or her judicial duties.

C. Services for committees and organizations.  A Justice shall not serve or perform any services for any committee, commission or organization that conflicts with his or her judicial duties.

D. Conflicting compensated activities.  A Justice shall not hold any other paid position, judicial or otherwise, which conflict with the hours and duties the Justice is required to perform for every judicial position.

5-4-6. A JUSTICE SHOULD REFRAIN FROM POLITICAL ACTIVITY INAPPROPRIATE TO HIS OR HER JUDICIAL OFFICE

A. Nonjudicial offices.  Notwithstanding other provisions of the ASNMSU Code of Judicial Conduct or except as provided for by ASNMSU law:

1. No Justice of the Supreme Court, while serving, shall be nominated, appointed or elected to any other office.

5-4-7.     MISCELLANEOUS PROVISIONS
Applicability.  This ASNMSU Code of Judicial Conduct applies to all Justices of the Supreme Court, and Justices/Special Masters of any inferior courts.

5-5.      RULES OF PROCEDURE FOR THE ASNMSU COURTS
Article 1

General Provisions

5-5-1. SCOPE AND TITLE

A. Scope.  These rules shall govern the procedure in all ASNMSU courts.

B. Construction.  These rules shall be liberally construed to secure the just and speedy determination of every court action.  Membership in the ASNMSU does not exempt anyone from NMSU’s Code of Conduct, but rather imposes the additional obligation to abide by all university regulations.  A member of ASNMSU is, therefore, subject to two sources of authority, ASNMSU authority and university authority.

C. Title.  These rules shall be known as the Rules of Procedure for the ASNMSU Courts.

D. Authorities.  When determining judgements the court will consider ASNMSU statutes and Supreme Court precedents.  The statutes of the state of New Mexico and rulings of the courts of New Mexico will also be persuasive authority. 

5-5-2. CONDUCT OF COURT PROCEEDINGS

A. Judicial proceedings.  The purpose of judicial proceedings is to ascertain the truth.  Such proceedings should be conducted with fitting dignity and decorum, in a manner conducive to undisturbed deliberation, indicative of their importance to the people and to the litigants, and in an atmosphere that bespeaks the responsibilities of those who are charged with the administration of justice.  The taking of photographs in the courtroom during the progress of judicial proceedings or during any recess there of and the transmitting or sound recording of such proceedings for broadcasting by radio or television introduce extraneous influences which tend to have a detrimental psychological effect on the participants and to divert them from the proper objectives of the trial; they shall not be done or permitted.

5-5-3.
RULES AND FORMS
A. Rules.  The ASNMSU Supreme Court or division thereof may from time to time make and amend rules governing its practice not inconsistent with law.  Such rules may relate to office hours and procedures, to the performance of clerical duties by clerical assistants, and to other procedures for effecting a just and speedy determination of causes pending before such court.  Proposed rules or amendments shall be submitted to the Chief Justice and shall not become effective until approved by the Chief Justice.

B. Forms.  Forms used in the ASNMSU courts shall be substantially in the form approved by the Supreme Court.

5-5-4.     TIME
A. Computation.  The day of the act, event, or default from which the designated period of time begins to run shall not be included in computing any period of time prescribed or allowed by these rules.  The last day of the period so computed shall be included, unless it is a Saturday, a Sunday or a legal holiday, in which event the period runs until the end of the next day which is not a Saturday, a Sunday or a legal holiday.

5-5-5. DESIGNATION OF JUSTICE

A Special Master shall be designated by the Chief Justice from the pool of Associate Justices.  The Chief Justice shall then designate two Associate Justices to serve with the Chief on the appellate panel.  The remaining Justice shall serve an alternate the appellate panel in which he or she may sit to hear the case but have no vote, unless called to fill a vacancy on the panel.

5-5-6. RECUSAL; EXCUSAL; DISABILITY

A. Recusal; procedure.  Whenever a Justice or Special Master before whom an action is pending is disqualified by the terms of the ASNMSU Constitution or the Code of Judicial Conduct, he or she shall recuse himself or herself from sitting in the action by giving notice to all parties.  Upon recusal, another justice or Special Master shall be designated to conduct any further proceedings in the action in the manner provided by 5-5-5 of these rules for cases of disqualification.

B. Failure to recuse.  If a party believes that one or more of the conditions in Paragraph A of this rule exists, he may request to disqualify the Justice or Special Master by filing a notice of excusal, naming the condition or conditions, and the Justice shall thereupon proceed in accordance with 5-5-5 of these rules.  If in any case of disqualification the Justice or Special Master fails or refuses to recognize the disqualification, any party may certify that fact by letter to the Supreme Court of the ASNMSU.  The Supreme Court shall make such investigation as it deems warranted and enter an order in the action, either prohibiting the justice from proceeding further and designating another or striking the notice of excusal as ineffective or groundless.

C. Disability of Justice.  If by reason of absence, death, sickness or other cause; the Justice before whom the cause is pending is unable or unavailable to perform his or her duties, either party may certify that fact by letter to the Supreme Court of the ASNMSU.  The Supreme Court may make such investigation as it deems warranted an, if it finds that the Justice is in fact disabled or unavailable, shall thereupon designate another Justice to preside over the cause.

D. Subsequent proceedings.  After the designation, the excused or recused Justice shall within one (1) day send to the designated Justice a copy of all proceedings in the action.

5-5-7. PRO SE AND REPRESENTATIVE COUNSEL APPEARANCE

A. Pro se appearance by an individual.  A party to any court action may appear, prosecute, defend and appeal any proceeding themselves.

B. Counsel appearance.  A party may appear, prosecute, defend and appeal any proceeding by representative counsel.  All representative counsel must be a member of ASNMSU.  Whenever counsel undertakes to represent a party, the counsel shall file a written entry of appearance showing the counsel’s name, address and telephone number.  For the purpose of this rule, the filing of any pleading signed by counsel constitutes an entry of appearance.  If entry of appearance is made by the filing of a pleading on behalf of a party, the counsel shall set forth on the pleading the counsel’s address and telephone number.

C. Other authorized appearances.  A party to any court action may appear, prosecute, defend, and appeal any proceeding:

1. If the ASNMSU is a party in a case, the Attorney General must represent the ASNMSU.  If the Attorney General has a personal or pecuniary interest in the case, the ASNMSU President is responsible for appointing counsel to represent the ASNMSU. 

2. If two entities within the ASNMSU are opposing parties in a case, each entity is responsible for obtaining its’ own counsel.

3. Parties may only be represented by themselves or other members of the ASNMSU.

D. The ASNMSU is under no legal obligation to provide counsel, except whereas provided for by law.

5-5-8.     RECORD
As used in these rules, “record” shall mean:

A. Transcript.  Stenographic notes which must be transcribed when a “record” is required to be filed;

B. Stipulated facts.  A statement of facts and proceedings stipulated to by the parties for purposes of review; or 

C. Other recording.  Any mechanical, electrical or other recording, including a videotape recording when such method of mechanical, electrical or other recording has been approved by the Court.  No broadcast or reproduction of any mechanical, electrical or other recording shall be made for any person other than an official of the court without the express written consent of the ASNMSU Supreme Court.

5-5-9. CONTEMPT
A Justice has jurisdiction to punish for contempt only for disorderly behavior or breach of the peace, which interrupts or disturbs a judicial proceeding in progress before the Justice or for disobedience of any lawful order or process of the court.

5-6.       IMPEACHMENT PROCEEDINGS
All impeachment proceedings against an ASNMSU official are to be treated as a formal trial, of the form of the ASNMSU v. defendant.

5-6-1. INITIATION OF SENATE IMPEACHMENT PROCEEDINGS
Impeachment proceedings against ASNMSU Senators for attendance reasons only are initiated by the ASNMSU Supreme Court in accordance with the ASNMSU Senate Rules.

5-6-2.
Impeachment Proceedings
A. Upon receiving a Resolution of Impeachment from the Senate, the Chief Justice shall convene a Court of 

Impeachment. The Court of Impeachment shall consist of the entire Supreme Court or quorum thereof. The

Chief Justice will notify the person to be impeached, in writing, within two (2) days with a copy of the resolution detailing the charges alleged. 

B. The Court of Impeachment will convene within five (5) days of this notification.

C.   An impeachment trial shall be held in the Court of Impeachment, with the Chief Justice presiding, 


       according  to the rules and regulations of the ASNMSU Supreme Court. 

D.   Upon conclusion of the trial, a majority vote by the Court of Impeachment removes said person from office. 

The Court may also prohibit said person from holding or seeking an ASNMSU office for a set amount of time

not to exceed four years.

5-7.      OPEN MEETINGS POLICY
The ASNMSU Supreme Court is exempt from the ASNMSU Open Meetings Act during deliberation and voting.  However, the voting record of a final decision must be released upon conclusion of a case.

5-8.      CONTEMPT OF COURT
The Court may order any of the following judgements if a party is found guilty of contempt of court:

A. Order dismissing action pending before the court if said party filed the action;

B. A judgement fining an organization or an ASNMSU Base Program a maximum of one thousand dollars ($1,000.00).

5-9.      JUDGEMENTS
The Court may issue any of the following judgements or perform any of the following actions at the conclusion of a trial:

A. Render an ASNMSU law void if it is found to be in violation of the ASNMSU Constitution;


1.Judgments issued by the supreme court concerning ASNMSU law shall be noted in parentheses next to that law, to include the name of the case, the year and a brief description of the decision of the court (for example valid or void). It shall be the responsibility of the chief Justice of the Supreme court to provide copies of such opinions as well as any previously overlooked opinions to the law book committee by the time it convenes.
B. Issue a judgement freezing the accounts of an ASNMSU Base Program or a recognized NMSU student organization or program funded through the ASNMSU;

C. Issue a judgement requiring that an individual or individuals do no less than 5 hours and no more than 50 hours of NMSU community service which shall not be applied to community service requirements for appropriation purposes;

D. Issue a judgement fining an organization or an ASNMSU Base Program a maximum of fifty-thousand dollars ($50,000.00) or issue a judgement fining an organization or an ASNMSU Base Program to not less than 50 hours and no more than 100 hours of NMSU community service which shall not be applied to community service requirements for appropriation purposes:

E. Remove from office an ASNMSU official who has been convicted in an impeachment trial;

F. Issue a judgement prohibiting an individual convicted in an impeachment trial from holding or seeking an ASNMSU office for a set amount of time not to exceed four years.

5-10-1.    INCOME

Funds resulting from fines imposed on a party are treated as revenue as per the ASNMSU Revenue Disposition Act.

ARTICLE 2

Commencement of Action

RP-201
COMMENCEMENT OF ACTION

A. How commenced.  A civil action is commenced by filing with the court a complaint consisting of a written statement of a claim or claims setting forth briefly the facts and circumstances giving rise to the action.

B. Jurisdiction.

1. The Supreme Court has jurisdiction in all cases as may be provided by law.

2. The jurisdiction of the Special Master shall be determined by the ASNMSU Rules of Procedure.

3. Form of complaint.  The complaint shall be in substantially the form approved by the Supreme Court.

RP-202
SUMMONS

A. Summons; issuance.  Upon receipt of a complaint, the Clerk of the Court shall docket the action and issue a summons and deliver it to the plaintiff’s counsel, who shall be responsible for prompt service of the summons and a copy of the complaint upon any opposing party.  Any defendant may waive the service of summons by entering an appearance or filing an answer in the proceedings.

B. Summons; how issued, form.  The summons shall be signed by the Clerk of the Court or Chief Justice, be directed to the defendant, be substantially in the form approved by the Supreme Court and must contain:

1. The name of the court in which the action is brought, the docket number of the case, the name of the first party on each side, with an appropriate indication of the other parties, and the name of each party to whom the summons is directed;

2. A direction that the defendant serve a responsive pleading or motion within five (5) days after service of the summons, and file the same, all as provided by law, and a notice that unless the defendant so serves and files a responsive pleading or motion, the plaintiff will apply to the court for the relief demanded in the complaint;

3. The name and address of the plaintiff’s representative counsel, if any, shall be shown on every summons, otherwise the plaintiff’s address.

C. Summons; service of copy.  A copy of the summons with a copy of complaint attached shall be served together.  The plaintiff shall furnish the person making service with such copies as are necessary.

D. Summons; how served.  Personal service shall be made as follows:

1. Upon the party named in the action; or if the party refuses to receive such, by leaving same at the location where he or she has been found, and if the party refuses to receive such copies or permit them to be left, such action shall constitute valid service.

2. Upon the ASNMSU:

a. Service of process on the President, Attorney General, Senate, department, or head thereof may be made by delivering a copy of the summons and of the complaint to the Attorney General.

3. Service shall be made with reasonable diligence, and the original summons with proof of service shall be returned to the clerk of the court from which it was issued.

E. Return.  If service is by personal service pursuant to paragraph D of this rule, the person serving the process shall make proof of service thereof to the court promptly.  Failure to make proof of service shall not affect the validity of service.

RP-203
SERVICE AND FILING OF PAPERS

A. When required.  Every pleading subsequent to the complaint shall be served on each party.

B. Filing.  All original papers, copies of which are required to be served upon parties, must be filed with the court either before service or immediately thereafter.

C. Proof of service.  Except as otherwise provided in these rules or by order of court, proof of service shall be made by the certificate of a counsel of record, or if made by any other person, by the affidavit of such person.  Such certificate or affidavit shall be filed with the clerk or endorsed on the pleading, motion or other paper required to be served.

ARTICLE 3

Pleadings and Motions

RP-301
PLEADINGS ALLOWED; FORM OF MOTIONS

A. Pleadings.  There shall be a complaint and, if the defendant wishes to contest the plaintiff’s claim in any way, an answer.  The answer may assert a counterclaim.  If a counterclaim is filed, a reply may be filed.

B. Motions.  Written motions are not allowed except when permitted by these rules or required by the nature of the proceedings.

C. Exhibits.  An exhibit to a pleading is a part thereof for all purposes.

D. Signing of pleadings.  The signature of a party or his or her counsel on a pleading constitutes a certificate by him that he has read it, that to the best of his or her knowledge, information and belief there is good ground to support it and that it is not interposed for delay.  If a pleading is signed with intent to defeat the purpose of this rule, it may be stricken as false and the action may proceed as though it had not been filed.

RP-302
DEFENSES; ANSWER

A. Answer; when filed.  The defendant shall file his or her answer on or before the appearance date as fixed in the summons.

B. Defenses; how presented.  The answer shall describe in concise and simple language the reasons why the defendant denies the claim of the plaintiff as well as any defenses he or she may have to the claim of the plaintiff.  Defenses shall be raised in the answer and not by motion.  A party may file a motion to have the answer clarified or explained.  On the filing of such motion, the court may, in its discretion, require a more explicit answer or order a pretrial conference to clarify the issues.  

C. Form of answer.  The answer shall be in substantially in the form approved by the Supreme Court.  

D. Permissive counterclaim.  If the defendant possesses a claim or claims against the plaintiff at the time the action is begun, they may be asserted in the answer as a counterclaim.  The facts and circumstances giving rise to the claim or claims must be briefly described, in the form of answer approved by the Supreme Court.

RP-303
JUDGEMENT ON THE PLEADINGS

A. For claimant.  A party seeking to recover upon a claim or counterclaim may, at any time after an answer or a reply by the adverse party, move for judgement on the pleadings in his or her favor upon all or any part thereof.

B. For defending party.  A party against whom a claim or counterclaim is asserted may, at any time, move for a judgement on the pleadings in his or her favor as to all or any part thereof.

C. Motion and proceedings thereon.  A motion for judgement on the pleadings shall be served at least two (2) days before the time fixed for the hearing.  The judgement sought shall be rendered forthwith if the pleadings, on file, show that there is not genuine issue as to any material fact and that the moving party is entitled to a judgement as a matter of law.

RP-304
AMENDED PLEADINGS

Upon request of either party, the court may permit them to file an amended pleading, at any stage of the proceeding and upon such terms as may be just.  Continuances shall be granted if necessary to avoid surprise or other prejudice to the opposing party.

RP-305
DISMISSAL OF ACTIONS


A.
Voluntary dismissal.  A claim may be dismissed by the plaintiff by filing a notice of dismissal at any time before filing of the answer.  A claim may also be dismissed by the plaintiff, or by the defendant asserting a counterclaim, by filing a stipulation of dismissal signed by all parties who have appeared in the action.  Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is without prejudice.  The notice or stipulation shall be presented to the court before filing, and the court shall endorse thereon an order that the action, claim or counterclaim, as the case may be, is dismissed.

RP-306
PRETRIAL CONFERENCE
At any time after the filing of a complaint, the court may, with or without the filing of a motion, order the parties to appear before him to clarify the pleadings and to consider such other matters as may aid in the disposition of the case.  The court may issue subpoenas for the attendance of witnesses at the request of a party.

ARTICLE 4

Parties

RP-401 PARTIES; CAPACITY

Real party in interest.  Every action shall be prosecuted in the name of the real party in interest.  When the issue is unclear the Rules and Procedures of the Metropolitan Court (SCRP 1986, Rules 3-101 to 3-803, as amended) should be consulted.

RP-402 NOTICE OF TRIAL

Notice of trial.  After the answer has been filed, or when no answer or responsive pleading is filed within a reasonable amount of time, the court shall set a date for trial of the action.  The Justice or the Clerk shall issue a written notice of trial announcing the time, day and place thereof.

ARTICLE 5

Discovery and Pretrial Matters

RP-501 DISCOVERY

Production of documents.  At any time during the action, the Justice may order either party to produce for inspection and copying any record, papers, documents or other tangible evidence in the possession of that party or available to that party.

RP-502 SUBPOENAS

A. For attendance of witnesses.  Every subpoena shall be issued by the Justice or Clerk of the Court, shall state the name of the court and the title of the action, and shall command each person to whom it is directed to attend and give testimony at a time, day and place therein specified. 

B. For production of documentary evidence.  A subpoena may command the person to whom it is directed to produce the books, papers, documents or tangible things designated therein; but the court, upon motion made promptly and in any event at or before the time specified in the subpoena for compliance therewith, may quash or modify the subpoena if it is unreasonable and oppressive.

C. Issuance.  The Justice or Clerk may issue a subpoena, or a subpoena for the production of documentary evidence.

D. Contempt.  Failure by any person without adequate excuse to obey a subpoena personally served upon him or her may be deemed contempt of the court from which the subpoena was issued.

ARTICLE 6

Trial

RP-601
CONDUCT OF TRIALS

A. Continuances.  Continuances shall be granted for good cause shown at any stage of the proceedings.

B. Calling the Case.  The Court Clerk will begin the trial by stating aloud:  “All rise, the ASNMSU Supreme Court is now in session.  The matter of Plaintiff vs. Defendant is before the Court.  (Chief) Justice (his/her name) presiding.”

C. Oath of witness.  The court shall administer an oath or affirmation to each witness, substantially in the following form:  “You do solemnly swear (or affirm) that the testimony you give is the truth, the whole truth and nothing but the truth.”

D. Exclusion Rule.  The presiding Justice may order witnesses excluded from the courtroom so that hey cannot hear the testimony of other witnesses and will order the witnesses not to discuss the case or their testimony with each other.

E. Opening Statements.

1. No exhibits may be introduced or witnesses examined in an opening statement.

2. The presiding justice will allow the plaintiff or plaintiff’s counsel to make an opening statement.  The plaintiff is not required to make an opening statement.

3. At the conclusion of the plaintiff’s opening statement, the defendant may make an opening statement.  The defendant is not required to make an opening statement but may do so even if the plaintiff has not made one.

F. Presentation of Evidence.

1. Order of Presentation.  The plaintiff may call and examine each witness for the plaintiff after 

which the plaintiff rests.  The Court will then hear any appropriate motions made by either party.

2. The defendant may call and examine each witness for the defense after which the defense rests.  The defense is not required to present any evidence or call any witnesses.

3. The plaintiff may call rebuttal witnesses and then rest on its entire case.

4. After both parties have rested, the Court will hear any appropriate motions by either party.

G. Witness Testimony.

1. After each witness has been examined, the opposing party may cross-examine the witness.  After cross-examination, the party who called the witness may re-examine the witness based on evidence presented during cross-examination.

2. The Court may ask appropriate questions of any witness at any point during the presentation of evidence.

3. A witness may not testify unless the witness has a personal knowledge of the matter.

4. Hearsay evidence is not admissible unless allowed by the Court.

H. Introduction of Documentary and Physical Evidence.

1. A party examining a witness may introduce written documents of physical evidence during examination of the witness.

a. The party will ask to have the exhibit marked as Plaintiff’s or Defendant’s Exhibit Number One, Exhibit Two, etc.

b. The witness will be asked to identify the exhibit.

c. The relevance of the exhibit must then be established through examination of a witness.

d. The Court will then rule on whether or not the exhibit will be admitted as evidence.

2. Any evidence belonging to either party will be returned to its proper owner after the case has been decided.

RP-602
NONJURY TRIALS

In all actions tried upon the facts the court shall, at the conclusion of the case, orally announce its decision and enter the appropriate judgement or final order; provided however, the court may delay announcing its decision for a period not exceeding five (5) days if briefs or further research are required in the case.

ARTICLE 7

Judgement

RP-701
DEFAULT

A. Definition; form.  “Judgement” as used in these rules includes a decree or any order from which and appeal lies.

B. Entry of judgement.  Judgement shall be entered when the court so directs.  In all cases the court shall provide judgement.

RP-702
DEFAULT

A. Entry at time of appearance.  If the defendant fails to appear within the time prescribed, and if the plaintiff proves by an appropriate return that proper service was made upon the defendant, the court may enter judgement for the plaintiff.  The court may require evidence as to any fact before entering default judgement.  A copy of the default judgement shall be made available by the Clerk of the Court to each party against whom judgement has been entered.

B. At time of trial.  Failure to appear at the time and date set for trial shall be grounds for entering a default judgement against the nonappearing party.

RP-703
SUMMARY JUDGEMENT

A. For claimant.  Any party to an action may move for summary judgement in their favor upon all or any part of their case.

B. Motion and proceedings hereon.  The motion shall be served at least three (3) days before the time fixed for the hearing.  The judgement sought shall be rendered if the pleadings, together with the affidavits and testimony given by an adverse party show that there is no genuine issue as to any material fact and that the moving parties are entitled to judgement as a matter of law.

C. Form of affidavit.  Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matter stated thereon.  The court may permit affidavits to be supplemented or opposed by further affidavits or testimony.  When a motion for summary judgement is made and supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials of this pleading, but as a response, by affidavits or otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial.  If he does not so respond, summary judgement if appropriate shall be entered against him.

RP-704
HARMLESS ERROR

Error in either the admission or the exclusion of evidence and error or defect in any ruling, order, act or omission by the court or by any of the parties is not grounds for granting a new trial or for setting aside a verdict, for vacating, modifying or otherwise disturbing a judgement or order, unless refusal to take any such action appears to the court inconsistent with substantial justice.

ASNMSU RULES OF APPELLATE PROCEDURE

ARTICLE 1

Applicability of Rules; Jurisdiction

AP-100
SCOPE AND TITLE OF RULES

A. Scope of rules.  These rules govern procedure in appeals to the Supreme Court.

B. Title.  These rules may be known as the ASNMSU Rules of Appellate Procedure.

AP-101
APPEALS; WHERE TAKEN

A. Supreme Court.  All appeals shall be taken to the Supreme Court.

B. Appellate review.  Upon appeal to the Supreme Court, no additional evidence shall be heard.  In its review on appeal, the Supreme Court may affirm, modify, reverse or set aside the judgement or order from which the appeal is taken.

AP-102
APPEAL

A. Right of appeal.  If a party is aggrieved by the judgement or final order in a civil action, he or she may appeal to the Supreme Court.  The notice of appeal shall be filed in the Supreme Court within two (2) days after entry of the judgement or final order.

B. Content of the notice of appeal.  The notice of appeal shall specify:

1. Each party taking the appeal;

2. Each party against whom the appeal is taken;

3. The name and address of appellate counsel if different from the person filing the notice of appeal; and 

4. The name of the court to which the appeal is taken.

5. A copy of the judgement or order appealed from, showing the date of the judgement or order shall be attached to the notice of appeal.

C. Service of the notice of appeal.  The appellant shall give notice by serving a copy on the Supreme Court, trial court, and trial counsel of record for each party.

AP-103
DOCKETING THE APPEAL

A. Counsel responsible.  The Special Master shall be responsible for preparing and filing the docketing statement.

B. When filed; contents.  The Special Master shall serve a copy of the docketing statement upon all parties.  The docketing statement shall contain:

1. A statement of the nature of the proceeding;

2. The date of the judgement or order sought to be reviewed, and a statement showing that the appeal was timely filed;

3. A concise, accurate statement of the case summarizing all facts material to a consideration of the issues presented;

4. A statement of the issues presented by the appeal.  The statement of issues should be short and concise and should not be repetitious.

5. A list of authorities on which the Special Master relied in determining his or her verdict.

6. A reference to all related or prior appeals.  If the reference is to a prior appeal, the appropriate citation should be given.

AP-104
THE RECORD PROPER (THE COURT FILE)

A. Composition.  The Special Master shall include papers and pleadings filed in the lower court (the court file), or a copy thereof shall constitute the record proper.

B. Transmission.  The record proper shall be sent to the Supreme Court after the docketing statement is filed.

AP-105
TRANSCRIPT OF PROCEEDINGS

A. Transcript of proceedings.  As used in these rules, “transcript of proceedings” includes tapes of the proceedings and stenographic transcripts of the proceedings.

B. Transcript of the proceedings.  Within five (5) days after the appellant files a copy of the notice of appeal, the Special Master shall file with the clerk of the Supreme Court a transcript of all proceedings and the action taken by the lower court.  The transcript shall include:

1. Title page containing caption of the case in the lower court and names and mailing addresses of each party or, if the party is represented by counsel, the name and address of the representative counsel;

2. Copy of the complaint and other pleadings;

3. Copy of the judgement with date of filing noted thereon; and 

4. The record of the hearing, if any.

C. Stay of proceedings.  When an appeal is taken, a stay on the lower court judgement is automatically effective and shall continue in effect until final disposition of the appeal.

AP-106
BRIEFS; ARGUMENTS; MANDATE

A. Briefs.  Briefs shall be filed with the Supreme Court as follows:

1. The brief in chief shall be filed and served within two (2) days from the date of the filing of the Notice of Appeal.

2. The answer brief shall be filed and served within two (2) days from the date of service to the brief in chief.

B. Brief in chief.  The brief in chief of the appellant, under appropriate headings and in the order here indicated, shall contain:

1. A statement of the issues;

2. A summary of the proceedings which shall indicate briefly the nature of the case, the course of proceedings, and the disposition in the court below and include a short recitation of all facts relevant to the issues presented for review, with appropriate references to the record proper and transcript of proceedings;

3. A conclusion which shall contain a statement of the precise relief sought.

C. Answer brief.  The answer brief of the appellee shall conform to the requirements of subparagraphs (1) to (3) of Paragraph B of this rule, except that a statement of the issues or of the summary of proceedings shall not be made unless deemed necessary.

D. Citations.  Any consistent method or form, which adequately identifies the cited authority and aids the court, may be used.

E. Length of briefs.  Except by permission of the court, the argument portion of the brief in chief or answer brief shall not exceed four pages.  Except by permission of the court, reply briefs shall not exceed two pages.

F. Brief of amicus curiae.  A brief of an amicus curie may be filed only upon order of the Supreme Court.  A motion for leave to file an amicus brief shall identify the interest of the amicus curiae and shall state the reasons why a brief of amicus curiae is desirable.

G. Arguments.  Within five (5) days after the filing of the notice of appeal, the Supreme Court shall:

1. Enter an order disposing of the appeal; or

2. Schedule oral arguments.  If the Supreme Court schedules oral arguments, the appeal shall be disposed of not later than four (4) days after the filing of the notice of appeal.

AP-107
ORAL ARGUMENT

A. Settings.  Settings for oral argument will be fixed by the appellate court and notice thereof given by the Appellate Court Clerk.

B. Order of argument.  Unless otherwise ordered, the petitioner, movant or party first filing a notice of appeal shall open and close the argument.

C. Time for argument.  Oral argument of ten (10) minutes will be allowed to each side as to all matters unless the time is extended or restricted by the appellate court.

ARTICLE 2   

Disposition

AP-200
OPINIONS

The ASNMSU Supreme Court shall issue a majority opinion upon conclusion of a trial.

A. The ASNMSU Chief Justice shall draft the opinion or appoint another Justice to do so.

B. If the ASNMSU Chief Justice is in the minority, the senior Justice in the majority is responsible for appointing a justice in the majority to write the opinion.

C. The official court majority opinion shall be notarized by the author of the opinion before being released.

D. No ASNMSU Justice shall be prevented from drafting and releasing separate dissenting or concurring opinions.

E. Opinions shall be published by posting it in the ASNMSU office.
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